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To

The Chief General Managers.

I, All Telecom Circles/ Metro Telephone Districts/Maintenance Regions/ Project Circles,

2. Task Foree/ Data Network/ NCES/QA/ T&D/ Telccom Stores/ Telecom Factories/ CPAO (ITI Bills)/ IT
Circle. Punc

ALTTC/BRBRAITT/ NATFM

()

Sub.: Final order of Customs, Excise & Service Tax Appellate Tribunal (CESTAT), CHENNAI
in favour of BSNL for removal of cables from the registered premises for providing the
output service and not returned within 180 days as required under Rule 3(5) of Cenvat
Credit Rules (CCR), 2004-reg.

Kindly find enclosed herewith a copy of Final Order No. 601.602/12 dated 5.6.2012 passcd by the
CESTAT. Chennai against the Order —in- Original (O-1-0) No. 77 & 78/ 2009 dated 26.11 2009, passed by the
Commissioner of Service Tax. Chennai.

The Commissioner of Service Tax. Chennai had confirmed the demand of Rs.11.79.89.576/- together
with nterest and penalty of Rs. 3 Crores on BSNL being the Cenvat Credit availed on the Cables (Capital
20ods) on the ground that the cables were removed from the registered premises for providing the output
service and not returned within 180 days as required under second proviso to Rule 3(5) of Cenvat Credit Rules.
2004 during the period from Feb 2005 to March 2008, Later on. the sccond proviso to Rule 3(3) of Cenvat
Credit Rules. 2004 was omitted by CBEC. MOF. Government of India. vide notification no. No.10/2008-
Central Excise (N.T) dated 01.03.2008 (applicable w.c.f. 01.04.2008).

In the appcal filed by BSNL. Chennai Telephones against the O-1-O of Commissioner of Service Tax.
Chennai: CESTAT. Chennai. has passed an order in favour of BSNL which ruled that there has been no
contravention of the 2™ proviso to Rule 3(5) as it existed at the material time. In any case, the amended
Rule 3(5) provides that if any inputs or capital goods are removed outside the premises of the provider of
output service for providing such service, there is no requirement for any demand of duty or reversal of
credit.

Vide abovementioned final order. CESTAT Chennai has passed an order that Cenvat Credit availed on
the Cable (Capital Goods) removed from the premises of Service provider i.e.. BSNL. for providing the output
service prior to 31.03.2008 is in accordance with Cenvat Credit Rules. 2004. There is no violation of erstwhile
sceond proviso to Rule 3(3).

Hence. CGMs are requested to kindly bring this ruling to the notice of all concerned for information
and to produce the same before adjudicating and appcllate authorities. as and when required. in similar cases.
Status/ outcome of the similar cascs. if any. in vour Circles may be updated to this office,
.

Encl.: Annexure A/A SRy / .
W Bt
DGM (Taxation)
BSNL C.O.
Copy for information (o:

. PPS to CMD BSNL- for kind information of CMD

2. Dircctor (CM). Director (Ent.). Director (HR). Director(Finance). Director (CFA) of BSNL
3. AL EDs of BSNL C.O.. New Delhi

4. IFAs of all above mentioned Circles of BSNL.

3. Sr. GM (MM). BSNL C.0O.. New Delhi.
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T[T 329 i / ORDER-IN-ORIGINAL NO.77&78/2009

(At T FHR FBeaTe, ARE, a1 TR, A FRT WG )

(Passed by Shri Raj Kumar Barthwal, Commissioner of Service Tax, Chennai)

QRF PREAMBLE

Oboand w15 e & fang andd an saien @ 974 AW aualn &b Ry Pryes yar fha siar @
This copy is granted free of charge fur the Privale use of the porson to whom it is issuad,

02 ol aifddr gxr auder Q@ et ) ealin aEd & A gu AL B Raeiw e nan ek Ve, A 600
006 4 fevra st Ao @ ador T aad &)

Ay person deeming himsell aggrioved by this order ey appeal against the same to the
Cusloms, Excise and Service Tax Appellate Tribunal al Shasti Bhavan, Haddows oad, Chennai
6000006,

O3l caldin @) g sien g v g Baim QB ada & iy PulRa il A o gkl A wige
DL LG A A DR el e Y e

Ihe appeal must be filed in the presciibed form, in quadhuplicate, within 3 months ram the date
ol its communication to the person o whom it is addiessed. The appeal should bear a cownt
fee stamp of Rs.4/- '

O4 g et a1 s ane A v il v 00 e 1 a4 un wliva uld 2 S e WAl
DY Dl T W S R |

The appeal must be accompanied by four copies of this order one of whick should ba a certifiod
copy and must bear a coult fee stamp of KRs.4/-.

0L, atfed & wnr spr (BN 3 3 Qar @ v/ galn G el @ i Tia Uy gn g b gl
10007+ (has wA¢ ga s wug) B T o Brdl 1ed A ar ex/ena/aala Al kama uig e
B M unR e W e 9 8 o w 5000/-(Fasr wyu ujF gHR) @ R R A wma N Qan
/il Q) g e sifE @ W sy 10,000/ (had iy g eui) b Ry g
sfms b A7 b wgrw R & A ue Ja @@ g b adpa dal & R0 v win u e gioe
wlEbd aflel B A WEer dE L

The appeal must be accompanied by a fee of Rs.1000 (Rupees One thousand only) in a case
where the amount of Service Tax/interest/penally involved is rupees five lakh or less, Hs. 5000/
(Hupoes five thousand only} in n case whaere the amount of Service Tax/interest/penalty involved
Is Hupees five lakh bt not exceeding Hupees Fifty | akhs and Rs.00,000 (Tapees ten thousand
only} in a case where the amount of Service Tax/Interest/Penalty involved is more than Rupees
Fifty | akhs through a crossed bank draft drawn in favour of the Assistant Registrar of the DBench
of the Tribunal on a branch of any nationalised Bank located at a place where the Bench is
situated and the demand draft shall ho attached to the Tonm of appeat

OG. W R g anaer & Raenw anfler S wigd & 3 adlel £ @ ad, 1l Gy geb bl il deds ad
AT b1 T Sl B wreE YR e @

Any person desitous of appealing against this order shall, pending appenl, deposit the Service
lax/interest/penalty involved thetein and produce proof of such payment along with the appeal.
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Service Tax M7= BSNL, (Landline Dhvision)Clhennai

Sube
[ Wrong availment of CEENVAT credit - Orders passed - Reg.

M/s. BSNL (Landline Division), Canal Road, Chennai 600002 (For
short “The Assessec”) ave engaged in providing Landline ‘Telephone
Connections, Broadband Internet Services and Leased circuil to their
customers. They are registered with the Service Tax Commissionerate,

Chennnd vide Registration Nunnber AABCBHL7HGRTO23.

2. The Officers of the Internal Audit Branch of the Service 1ax
Commissionerate, Chennai, conducted the audit of accounts of the
assessce and noticed  that the assessec, during, February 2005 to
September 2007, availed CIENVAT credit of duty paid on capital goods,
i.c., Polycthylene msulated Jelly Filled Cables (PIUF) and removed the
aame as such from their premises with out reversal of the CENVAT
Credit taken.  As the assessee removed the capital goods without
reversal of the CENVAT credit taken on the capital goods, following Show
Cause Notice No. 196/2008 dated  12.08.2008 was issucd to the
ASS8esSseC.
M/s Bharat Sanchar Ngam Linuted, Landline Diision , Canal Rodadd, Chennat 600
002 (hereinafter referred to s BSNL) are engaged mothe business of providng
oand Line telephone connections, Brocadband hiternet services and Leased Cucutl
to (hea subscribers Jocated in Chenna ane s surrounding locations. They also
sell India Telephone Cards ({11} to theu subscrthers. They were regrstered roith
the Depurtment vide Registration No. AARCRSS76GST023 and had started paying
service tax stnce July 1994
2. D'rior to December 2006, BSNL was registered with the Department Jor
providing Telephone Services indicating their Chief General Manager's Office
sitnated «t 78, Purasaiealkan High Road, Chennai-10 covering theu Landline
Division situated at 10, Dams Road, Chennai-2 and their Mobile Division {(GSM
Unit) situated at 238, R.K.Mutt Road, Mandavell, Chennai-28 under a single
registration (Regi:;tmlion I‘Jo.TSU/CIHCNNAI—I/()OI/STC). The Landling Division

obtained « separaie registration with the Department o1 18-12-2006

3. A spectal audit of the qccounts of BSNL was conducted during the month
of February 2008 by the Officers of Iternal  Audit wing, service  Tax
Conumissionerate, Chennai.  During perification of the accounts, certan

discrepancies were noticed by the officers which are discussed below.

4.1 RSNL avail credit of excise duty pard on indigenous capital goods and credit
of service tax paid on input services. BSNL have availed Cenvat credit of duty paid
on captfad goods 1. Polyethylene Insulated Jelly Filled Cables (PLIF Cables)
purrhugui from various vendors like M.P Telelinks, Malanpur, Shakti Enterprises,

Bhopal, vindhya Telelinks Ltd., Retwa, BPL, Bali Industries, serval Udyog P Ltd.,
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Okhla, Birla Enesson, Rewa, TV Mumbai Finolex Cables, Goa, Goleonde Ienegey aned
other parfies

3.2 BSNL promde telecommunication services to their subscribers using
Polythelene Insulated Jelly Illed Cables (PIJF Cables) or optic fibre cables which
are laid underground along the length and breudth of the country and ulso
overseas. Since the above cables were classified under chapter 85 of the First
Schedule to the Excise Taniff Act, BSNL availed the Cenvat creclit of Excise duty
paid on such optic fibre cable under the category of Cupital Goods.

3.3 As per Rule 3(1) of the Rules, « provider of taxable service shall be
allowed to take Cenvat credit of specified duty paid on any iput or capital goods
received in the premises  of the provider of outpit service on or after 10 09
2004, As per Rule 3(5) of the Cennat Credit Rules, {us 1t stood upto 29-02-2008)
when capital goods, on which Cenvat credit has been taken, are removed as such
from the premises of the provider of output service, the provider of output service
shall pay an amount equal to the credit quailed in respect of such remaoval and
such removal shall be made under the cover of wwvoice, provided that such
payment shall not be required to be made when the capital goods are removed
outside the premises of the provider of outpul service for providing the output
service  are brought back to the premises within 180 days, or such extended
pertod not exceeding 180 duys as may be permitted by the jurisdictional DC/AC.

3.4 Thus on a plain reading of the above Cenvat Credit Rides 2004, 1t can be
nferred that
(1) as per Rule 3(1), the capital goods have to be received in the premises of otput

service prouider;

(i) as per Rule 3(5), if the capilal yoods are removed from the premises of output
service provider, they have to pay an amount equivalent to the cenvatl credit
availdecd and

(i) such payment 1s not required when the capital goods are removed for
providing output scrvice and brought back within 180 days or such extended

period specified by the jurisdictional DC/AC

3.5 The optic fibre cables purchased by the company are laid underground so as
to prouvide connectivity to their subscribers. The cables received in their premises
are laid at various places permanently for providing the landline service and
hence cannot be brought back within 180 days and no permission can be given by
DC/AC as the same is not capable of being vrought back to their premises. lence
as per Rule 3(5) of the Cenvat Credit Rules 2004 as it stood prior to 01-03-2008,
when the cables removed from their premises were not brought back within the
time stipulated thereon, BSNL have to pay an winount equivalent to the cenvat
credit availed. Moreover, as per the proviso to Rule 3(5), such payment is not
required to be made only when the inputs are removed outside their premises for
providing the output service and it is not upplicable to the capital goods which are
removed outside their prenuses for prouviding output service. Thus, as per Cenvat
Credit Rules, when such capital goods are removed from their premises and e
laid permanently underground which run at various places, amount equivalent to
the cenval credit availed by BSNL has to be paid.

3.6 BSNL availled credit on such cables to the extent of 50% during the financual
year it wuas received and the bulance 50% in the subsequent finuncial year. The
total credit availed n respect of cables for the period from February 2005 to

September 200605 RKs, 7,13, 13,058, and from QOctober 2006 to March 2007 is
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. From the foregoing it appears theet BSNL have contravened the promsion to
feule 3(5) of Cenval Credit Rules, 2004 v us much us BSNL after availment of
Cenvat Credit of duly paid on Capital goods, removed the optic fibre cables from
their premises and have not brought back the same within the stipulated period
This, it appears that RSNL hawe wrongly availed the Cenpat credit of duty paid
on Captlal Goods roductt requines o be recovered along wath anterest nnder Wide 11

of Cenvat crodit Rules 2004, read with Section 7.3 of the Finance Act, 1991

O Jt further uppears that 13SNL  have nof disclosed the facts Tfo the
department about removal of Capital goods outside their premises after avatling
the duty paid on capital goods and also about its nature of not returning to theu
premises. The above facts have come (o the notice of the department only during
special audit. ‘Thercfore, it appears that RSNL have contravened the provisions of
Rude 3(5) of Cenuat € redit Rules 2004 and suppressed the fuets with willful irttent

10 evude payment of Service Tax. Lducaton Coss and Sty cess.

0. m view of the above. 1t appears that the extended period of time linat
/)r('scribv(l wnder proviso (o Section 73(1) of the Finance Act, 1994 read with Rule
14 of the Cenval Credit Rules, 200 1s 10 be tnvoked for recovery of Cenwvat Credd
of duty paid on capital goods wrongly auailed by BSNL. It further appears that
BSNL are liable to pay interest on the wrony qvailment of service tax, cducation
cess & SHIE under Section 75 of the ltnance Act, 1994 read with Rule 14 of the
Cenvat Credit Rules 2004 and are also liable to penal action under Rule 15(1) of

the Convad Crodit Rules, 2001

7. Therefore, 1SN are called npon to shoto cause to the ammissioner of Servee
Tax, MHU Complex., No.692, Anna Salai, Chennai 600035 within 30 days of

receiptof this notice, as to why -

i Cenuat Credit of duty paid on Capitul goods to the tune ()j'Rs.10,23,23,115/— {
Rupees Ten crores trenty three lakhs twenty three thousand one hundred and
fifteen only) wrongli availed hy them should not be recovered under Rule T4 of
Cenvat Credit Rules, 2004 read with proviso to Section 73(1) of the Finance Act,
19Yid;

i Interest at applicable rates should not be demanded under Section 75 of the
Finance Act, 1994 read with Rule 11 of Cenvat credit Rules, 2004

jii  Penalty under Rule 15(1} of Cenval Credit Rule, 2004 should not be imposed

on them for the contravention mentioned supra.

8. BSNL are required 1o produce all the evidence, which they intend to rely

upon in support of their defence ! the time of showiny cduse. They are dlso

required 10 stafe in their written reply as 1o whether they wish to be Jieard i

person hefore the case s (zrlju(lu‘ui('(l. If no mention is made about this w thetr

reply. it would be 1)I'<,’sumcd that they do not desire a personal heartng.
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9. If no reply is recetved to this notice within the stipulated period of time us
above, or if they do not appear for a personal hegring on the said date and time,
then it shall be construed that they do not have anything to state in their defence
and the case wdl be decided ex-parte based on the material avaidable on records,

without any further notice / intimation to them.

3.0 Reply to the Show Cause Notice:

3.1 The assessce in their reply dated 31.10.2008 stated that during
the period February 2005 to September 2007 they availed CENVAT
Credit of duty paid on cables; that Polycthylene Insulated Jelly Filled
(PIJF) Cables are laid underground between the telephone exchange and
the subscriber’s premisces through distribution point boxes; that thesc
cables are analog cables which carry voice frequency and broad band
conncctions arc also given through these cables; that the optic fibre
cables are laad underground between two exchanges and these are digital
cables and meant lor hiph speed transmission: that hoth the eables are
essential for providing output service by them; that the fact of availing,
CENVAT credit on the duty paid on cables is_intimated to the
Department through ST-3 (Returns along with which print outs of
CENVAT Registers for the relevant half yecar period were enclosed and
these print outs mention “cables” by name; that as per Rule 2(a) of
CIENVAT Credit Rules, 2004, there is no restriction for a4 output service
provider to use capital goods outside the  registered premises as against
a manufacturer who is required to use the capital goods in his factory;
that as per the proviso to Rule 3(5) of CENVAT Credit Rules, 2004, as i
stood prior to 01.04.2008. when Capital goods are removed from the
premiscs of the provider of output service for providing the output
service, the Capital goods should be brought back within 180 days; that
this proviso was amended w.c.[. 01.04.2008 (by Notification No.10/2008-
CE (NT) dt.1 .3.2008) to remove the restriction for capital goods; that the
amendment dt. 1.3.2008 by Notification No. 10/2008 has to be held as
clarificatory of Rule 3(5) as it stood even prior to 1 .4.08; that Rule 3(5) of
CENVAT Credit Rules 2004, as it stood prior to 01.04.2008 will apply
only for job work and will not apply in thc present case where capital
goods are uscd for providing output service; that in para 3.5. of Show
Causc Notice, it is admitted that Sub Rule 3(5) as it stood prior to

01.04.2008 cannot be implemented.

3.2  The assessee further submitted that the fact of availing credit on
cables was known to the department and the fact of such cables being
laid underground outside the registered premises was also known to the

departiment; that they availed credit on cables as Capital poods at leasl



Page 6 of 10 OFO N 77878, 20,

IS
.

15 times in a month and on cach occasion the Excise Invoice number
topether with the description of the capital good as “optical fibre
cables/cables” was shown in the CENVAT Register; that there are also
other capital goods fike hatteries and mam frame and all these capital
poods arc cither instalicd in (he exchanges or Ld underground o
otherwise, (rom the exchanges to the subscriber’s premises; that all these
capital poods though Laid outside the repistered premises continue 1o
helong to them natwithstanding, leased /rented o the subsceribers tha i
is common knowledge that cables are used outside the registered
premises, that is to say from the exchanges 1o the subscriber’s premises
and therefore the department has knowledge of CENVAT credit being
(aken on cables which are used outside the registered premises; that
Exiracts of CENVAT registers arce sent {o the service tax department
along with every 5T3 return and Special Audit parties of the Service Tax
Department have verificd cach credit entry with the relevant excise
invoice and hence the demand is hit by limitation of time. In fince they
requested 1o hold on merits that that cables on which CENVAT Credit
taken can be used outside their registered premises in view of Rule 2(a)
of CENVAT Credit Rules, 2004 and to hold that the demand is time

barred. They also requested for a personal hearing,

3.3 Subscquently, another Show Causc Notice No. 19872009 dated
21.04.2009, on the samc issue, covering the period from October 2007 o
March 2008 was issued to the assessee, demanding Service Tax of Rs.
1,50,60,461/-. The assessce filed their reply to the said Show Cause
Notice®on 16.05.2009 in which they reiterated the points already made in
their reply dated 31.10.2008 and further stated that when the service
provider is not undertaking any manufacturing activity, then the serviee
provider need not use the capital goods in his factory or office and it
would suffice if he shows that capital goods are used for providing output
service which fact has been overlooked while issuing the Show Cause
Notice. They also relied on the following case laws in support of their
defence.

1. M/s. TNT India Pvt. Ltd vs. Commissioner of Servee Tax,
Bangalore -2007(7) STR 142

2. M/s. BSNL vs. CCE, Salem 2008(12) STR 139 (Tri- Chennat)

4.0 Submissions in Personal Hearing:

4.1 Shri. S.gnatius, Advocate and Shrimathi. Rani Kalavathy, AQ.,
(TR). BSNL Landline, attended the hearing and submitted that the issue

involved in this case relates to demand for reversal of CIEENVAT Credit
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availed on capital goods which are alleged to have been removed from the
premises; that the whole case is made out on the wrong premise; that
there 1 no restocetion/condition my service fax anhike provided i Centiral
s e o eyt o qob o worke, that e the contest ol Bervice
Tax, capital goods can be atilised anywhere s so L as they ane requured
to provide output service; that the invocation of Rule 3(5) of the CENVAT
Credit Rules is not relevant since from 01.04.2008 and the matter has
been clarified and hence demand docs not sustain. He requested to drop
the proceedings. They also filed a written submission in which the reply

already furnished was reiterated in a nutshell.

5.0 Discussions and Findings:

S 1 have caretully gone Uunoupgh the records of the cases, rephes o
the Show Cause Notices, stubmissions made and  additional rephies
furnished at the time of personal hearing and the case laws relied on by
the assessce in support of their defence. Following issues arise for
consideration.

(i) Whether the assessee are liable to pay the wrongly availed CENVAT
Creditl on capital goods?

(ii) Whether the extended time limit as provided under Section 73(1) of
the Finance Act, 1994 can be invoked for demanding the wrongly availed
CENVAT credit?

(i) Whether Penalty can be imposed and interest can be demanded for

the contraventions as alleged in the Show Cause Notice?

6.0 Whether the assessee are liable to pay the wrongly availed

6.1 The assessec argued that the cables are laid underground by them
between (two exchanges and between exchange and customer’s premises
and as per the definition of Rule 2(a) of CENVAT Credit Rules, 2004,

Capital goods means.
(A) he following goods namely”

(1) all goods falling.............

(i1) to {vii)

used

(1) in the factory ol the used in an office or

{2) for providing output service

and there is no restriction for a output scrvice provider to use capital
poods outside the registered premises and further argued that as per the
proviso to Rule 3(5) of CENVAT Credit Rules, 2004, as it stood prior to
01.04.2008. when Capital goods are removed from the premises of the
provider of output service for providing the output service, the Capital
goods should be brought back within 180 days which proviso was

amended  w.ef. 01.04.2008 (by Notification No.10/2008-ClZ (NT)
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dt.1.3.2008) to ramove the restriction lor capital goods and hence that
the amendment dt. 1222008 by Notilication No o 1072008 has to he held
as clarthcatory ol Rule 3(5) as 1t stood cven prior to 01.04.08. They also
added that the Rude 3(6) of CENVAT Credit Rules 2004, as it stood prior
to 0042008 will apply only forjob work and will not appldy in then case

where capitad goods are ased for providing ottpul service.

62 The asscssee relied on the defimtion of Capatal Goods o defined
Rude 260 of CIONVAT Credit Rales, 2004, Lo stress the pomnt that they are
chyable to avail the credit on the capital goods (cables) since the same are
usced for providing outpul service, The averment of (he assessee is nol
acceptable for the reason that if such a credit was admissible then sanie
could have been provided i the Statute itscll, For example in the case ol
Motor vehicles which are also capital good, in Rule 2(a) of the CENVAT
Credit Rudes, 2009 same has been provided. 1 reads:

(13) Motor vehicles regisiered in the name of provider of ouiput service for

providing taxable service as specified in sub-cluuses (f),(n),(0),

(zr) (zzp)(zzr) (zzw) of clause 105 of Section 05 of the Finance Act,
Thus it is cltear from the above, that, if the government had any such
intention to allow the service provider to usc the capital goods outside
the premises of the service provider, they provide for the same in the
definition itself but no such exclusion was provided in the definition 1n
respect of Cables used by any of the scrvice provider away from the
registered premises. Henee, it is cicar that there is no intention on the
part of the government to allow the credit m respect of the capital goods
used outside the registercd premises except for the motor vehicles used
for providing the services specified in Rule 2(a)(B) of the CENVAT Credil
Rules, 2004. Hence, the arguments of the assessce that they are cligible
for the CENVAT Credit on cables and the Notification No. 10/2008-CE
(NT) dt.1.3.2008 is clarificatory in nature arc not acceptable. Morcover,
any notification issued will have prospective cffect only and if there is
any intention to give retrospective effect, the same will be incorporated in
the notification itself. Also, Rule 3(5) of the CENVAT Credit Rules, 2004
is very clear that the capital goods on which CENVAT credit has been
taken are removed as such from the premises of the provider of output
service for providing the output service, the Capital goods should be
brought back within 180 days or the scrvice provider is shall pay an
amount cqual to the credit availed in respect of such capital goods. So
the arguments of the assessce are not acceplable and [ hold that the
assessce is lable to pay the wrongly availed CIENVAT Credit on the

capital goods.
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7.0 Whether the extended time limit as provided under Section
73(1) of the Finance Act, 1994 can be invoked for demanding the
wrongly availed CENVAT credit?

7.1 The assessee argues that the Show Cause Notice is fime barred
since the avaitling of credit by them is known to the department and on
cach occasion, the Excise Invoice No. together with the description of
capital goods as “Optical Fibre Cables/Cables” was shown in the
CENVAT Register and extracts of the CENVAT Credit was sent to the
Service Tax department ul(mgw‘ilh every ST 3 returns. The averments of
the assessee are nol acceptable for the reason that the assessce has at
no point of time declared to the department that they are removing the
capital goods(cables) on which credit has been taken form their premiscs
and the above fact has come to the knowledge of the department only at
the time of special audit conducted at the assessee’s premises. But for
the verifications of the records made by the department, the removal of
the capital goods (cables) on which credit has been taken would not have
been detected. The assessce, though filed ST3 returns alongwith the
copics of the CENVAT registers, at no point of time declared that the
capital goods(cables) on which credit availed has been removed as such
and willfully suppressed material facts of removal of capital goods and
consequently the extended time limit as provided under the proviso to
Section 73(1) is rightly invokable for demand of service tax.

7.2  The assessee relied on two case laws in support of their defence
and frhave gone through them. In the case of M/s. TNT Indian Private
Limited, it has been held by the tribunal that in the casce of Courier
Agency Service, Motor Vehicles which were used for providing output
service, outside the rcgistcrulA premises will not bar the service provider
from availing CENVAT credit on such motor vehicles. This has been
provided in the definition itself, as discussed ecarlier in this order. In case
of the other case law., i.e., M/s. BSNL, the said order is a stay order only
which has not attained finality. Hence, the case laws cited by the
asscssee arc not relevant with the facts of this case and are of no help in

granting them any significant relief.

8.0 Whether Penalty can be imposed and interest can be

demanded for the contraventions as alleged in the Show Cause

8.1 The assessee argues %'l‘gwmﬂgible to avail the CENVAT
Credit on the capital g()()d%@?!ﬂg'é‘.), ll)(‘_\;‘“(lmgjl()i lable for payment of

interest and  also 11()1'%}1{?,"&)‘;‘:1puymunl"f?&"f}{"\)u](y‘ The Assessee’s

omissions and commissions as discussed in foregoing paras clearly
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establish the suppression of facts with o malafide intention to avail the
credit in respect of capital goods and thus they rendered themselves
liable for penal action under Rule 1O(1) ol The CENVAT Credit Rules,
2004 for contravention of Rule 3(5) of the CENVAT Credit Rules, 2004,
Also, the assesscee is linble to pay anterest under Scetion 75 of the
Finanee Act, 1994 read with Rule 14 ol CIENVAT Credit Rates, 2004 on
the service tax not pand

9. In view ol the forepoing, 1 pass the following arder.

10 1 1 demand an o amonnt of Rso 179,89 576/ (Rupees Eleven Crores
seventy nine lakhs eighty mine thousand five hundred and seventy six
only) being the CIENVAT Credit wrongly taken on capital goods for the
period from February 2005 (o March 2008 from M/s. BSNL, (Landline
Division), Chennai under Rule T4 ol the CENVAT Credit Rules, 2004 read
with proviso to Section 73(1) of the Finance Act, 1994 and Scetion 73(2) ol
the Act.

102 1 demand interest rom M/s. BSNL, (Landline Division}, Chennai in
terms ol Rule 14 of the CENVAT Credit Rules, 2004 read with Section 75
of the Act on the CENVAT credit wrongly taken and demanded above.
10.3 1 impose a penalty of Rs.3,00,00,000/- (Rupees three crores only)
on M/s. BSNL, Landline Division under Rule 15(1) ol the CIENVAT Credil
Rules, 2004 for the contravention of  Rule 3(5) of the CENVAT Credit

Rules, 2004,

(Raj Kumar Barthv:al)l
COMMISSIONER

To

M/s. Bharat Sanchar Nigam Ltd.,

Land Line Bivision,

Chennai Telephones,

VI Floor, Anna Road Telephone Exchange,

No.10 - Dams Road,
Chennai- 600 002, // BY SPEED POST WITH ACK. //

Copy to:

1. The Assistant Commissioner of Scrvice Tax, 11 Division, Chennat.
9 P.S. To Commissioner / Master file / Sparc

TR e

s

A GALASUBRAMANMAN
ChietAcc ts Officer (TR.HQ)
| BSNL -~ -nnai Telephones
Anna Road Tci. Exch. Bidg., 8% Floor,
10, Dams Road, Chennai-800 002,
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' Apphcation No ST/S/M33,157/2010
Appeal No S1220927712010

CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL

SOUTH ZONAL BENCH, SHASTRI BHAWAN ANNEXE, 1°' FLOOR
26 HADDOWS ROAD, CHENNAI-600 006

Telephone N 04428252306 fax Mo 044-28234293

To Date 08.06.12

ylls; Bharat Sanchar Nigam Ltd.,
Chennai Telephones, O/o. GM (Landline
Division), No.10 Dams Road,
Chennai - 600 002 Applicant

R Respondent
CST Chennai

| am directed to send herewith a certified copy of the
Final Order No 601, 602/12

Stay Order No 409, 410/12

Misc. Order No

dated 05.06.12 passed by this Tribunal.

o ,é( )
Copy forwarded to:- Asst. Registrar -
The Commissioner CE/ ST/ LTU CST Chennai
The CCE/CC (Appeals) Chennai
The JCDR CESTAT Chennai
indirect Taxes Bar Association, CESTAT Chennai
Centax Publication P Ltd New Delhi
Company Law Institute P Ltd Chennai
Taxindiaonline.com P Ltd New Delhi
Tax Man Allied Services Ltd New Delhi
" Easy Service Tax Online Dot Com P Ltd Ahemedabad
Lawcrux Adwisors P Ltd Faridabad
Guard File

OO ~NO A W

[N
- O

Mr. Velayutham Pichaiya, Adv

406 New Additional Law Chambers,

High Court Buildings,
Chennai -600104



IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
SOUTTT ZONATL BENCH AT CHENNAI

ST/S/133/2010 & 51722972010
ST/S/157/2010 & ST/277/2010

(Arising out of Orderin-Origimal No. 77 & 7872009 dated 26.11.2009,

passed by the Commissioner of Service Tax, Chennat).
For approval and signhature
&

Fon'ble Dr. CHITTARANJAN SATAPATLHY, Technical Member
[on'ble Shri D.N. PANDA, Judicial Member
. Whether Press Reporlers may be allowed tosee the @ Yes
order for Publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19822

o Whether it should be released under Rule 27 of the - No
CESTAT (Procedure) Rules, 1982 for publication
inany authoritative report or not?

3 Whether the Hon'ble Member wishes to see the tair 1 bSeen
copy of the Order.

1. Whether order is 1o be circulated to the - Yes
Departmental Authorities?

M/ s. BSNILL . Appellants

Vs.
cel, CST, Chennat : l\’cslmmlcnl

Appearance

Shri J. Shankar Raman, Adv,, for the appellants ey
Shri V.V. Hariharan, JCDR, for the respondents ,
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CORAM

[ lon ble D¢ THTTARAN] AN SGATAPATHY, Technical NMember
[ ton'ble shri DN PANDA, judicial NMember

Date of Hearing, 0060018
Date ol yocision:  0h.0o. ORI

. O/n Oy Ae 2 o /{ o) (( ((')/[ "N
W ! .
R \ ()R‘”;’R No. {”id’\ {/ [’1 07 /,/ 5 "(] / e /(\ /h,

C

il

Per: Dir Chitlaranjan f%';\ldpalhy

[ Teard both sides. The issue involved m both lhe!;u ‘zﬂ\’pp;‘uls s
similar. The main Jomand has been made agninsl M/ s. BSNLL,
Public Sector Telephone Company, on the gmund ol violation of 2
p\‘m/isu to Rule 9 () of the Cenvat Credit Rules, 2004, as it stood
prior Lo amendment ot the said Rule on 01.04.2008, for the reason that
ihe telephone cables in respect of which credit has been taken by the
appellants \r;;ere removed outside the premises and not brought back

within 180 days.

2. The Ld Advocale appearing for the appetiants states that these
telephone cables were not removed oulside as such but, they werd
laid undcrground between telephone exchanges and  between
telephone oxchange and the premises of the customers. There is 1o
dispute regarding, the actual position that these cables wete laid
undorgmund which was egsential for pmviding the output gervice

ViZ., tc\oplmnc SeTVICeS. There cannot be any quesl'mn of bringing,

9l /A



back these cables to the premises of M/s. BSNL, - as such o step

would disrupt telephone services.

) [n view of the furv;;(»in}’,/ we are of the view that
there has been no contravention of the 20 proviso to Ruale 3(5) as 1l
oxisted at the material time.  In any case, the amended Rule 3(5)
provides that it any inpuls or mﬁilul poods are removed outside the
premises of the provider of output service for providing, such service,
there is no requirement for any demand of duty or reversal ot credit.
Ience, the impugned order is set aside and the appeals are allowed.

QAR M Skay poh F g edao aland, dopoed A

(Order dictated and pronounced in the open Court)

- /// o (\’K‘
0 A e et
*21"’ Y C!?«)(}” )\L\\ -
(D.NCPPANDA) (Dv. CHITTARAN] AN SATAPATHIY)
JUDICIATL MEMBER TECHNICAL MEMBLER
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